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Report on the Status of Signature and Ratification of Anti-Corruption Treaties by
the Southern African Development Community (SADC) States Parties.

Let no guilty man escape, if it can be avoided.... No personal considerations should stand in the way of
performing a duty. (Ulysses S. Grant -1822-1885)

Executive Summary

The study was carried to find out ‘who has donetiihaas far as signing and ratifying anti-corruptitreatie®
is concerned. The selected treaties have long bieee open for signature, ratification and impletagon.

The enquiry found out that the Southern African &epment Community (SADC) Protocol against Corrapti
was signed by fourteen (14) SADC member staed ratified by nine (9)of them. Six (6) member states that
have not ratified are Angola, the Democratic Rejpubf Congo, Madagascar, Mozambique, Seychelles and
Swaziland.

The African Union (AU) Convention on Preventing aBdmbating Corruption was signed by twelve $12)
SADC member states and ratified by eight’.(&even (7) countries have not ratified and theseAamgola,
Botswana, the Democratic Republic of Congo, Maldauritius, Seychelles and Swaziland.

The United Nations (UN) Convention against Corroptivas signed by thirteen (135ADC member states and
ratified by ten (10) of them. Botswana and the Deratic Republic of Congo have not signed the cotigenin
terms of ratification Botswana, Malawi, MozambigBeaziland and Zambia have not ratifed whilst thet re
have ratified.

Considering the benefits of combating corruptibie, following recommendations are made :
1. Signing and Ratification of anti-corruption instruments.

SADC member states are urged to sign and ratifyhiee anti-corruption treaties. The following pesifically
recommended under the three instruments;

a. Southern African Development Community (SADC) Protocol against Corruption
Angola, the Democratic Republic of Congo, MozambigBeychelles and Swaziland are urged to ratify the
Protocol.

4 Ulysses S. Grant (1822-1885), U.S. general, president. Endorsement to letter relating to the Whisky Ring, July 29, 1875. Quoted
in Ulysses S. Grant, Louis A. Coolidge (1822).

http://education.yahoo.com/reference/quotations/quote/35937; ylt=AtQPOQtwTk Rw8utZGWYm uhcCcOF (Accessed on 22 July
2007)

SADC Protocol against Corruption, the AU Convention on Preventing and Combating Corruption and the UN Convention against
Corruption

Angola, Botswana, the Democratic Republic of Congo, Lesotho, Madagascar, Malawi, Mauritius,

Mozambique, Namibia, South Africa, Seychelles, Swaziland, United Republic of Tanzania, Zambia and Zimbabwe

Post council media briefing by Albert Muchanga, Deputy Executive Secretary confirmed that the Protocol Against Corruption was
ratified by Botswana, Lesotho, Malawi, Mauritius, South Africa, Tanzania and Zambia. Namibia indicated that it has ratified the
Protocol Against Corruption and have sent the instrument of ratification to the Secretariat.

http://www.sadc.int/news/news details.php?news id=149 (Accessed on 24 July 2007). Zimbabwe's status of ratification was
confirmed through the link http://www.iss.co.za/pubs/Other/CorruptHandbookNov04/Contents.htm (Accessed on 24 July 2007).
This therefore confirms that Botswana, Lesotho, Malawi, Mauritius, Namibia, South Africa, United Republic of Tanzania, Zambia
and Zimbabwe

Angola, the Democratic Republic of Congo, Lesotho, Madagascar, Mauritius, Mozambique, Namibia, South Africa, Swaziland,
United Republic of Tanzania, Zambia and Zimbabwe

Lesotho, Madagascar, Mozambique, Namibia, South Africa, Tanzania, Zambia and Zimbabwe.

Angola, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, United Republic of
Tanzania, Zambia and Zimbabwe
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b. African Union (AU) Convention on Preventing and Combating Corruption
Botswana, Malawi, Seychelles are recommended ta #ig¢ Convention whilst Angola, Botswana, the
Democratic Republic of Congo, Malawi, Mauritius y8eelles and Swaziland should ratify.

c. United Nations (UN) Convention against Corruption
Botswana and the Democratic Republic of Congo metesigned the Convention and are therefore caipeuh
to do so whilst Botswana, Malawi, Mozambique, Sweamd and Zambia should ratify.

2. Implementation™ of the anti-corruption treaties

* The countries that have ratified the instruments racommended to take the necessary mea$ures
including legislative and administrative measumesrisure the implementation of their obligationdamn
the treaties. Signing and ratifying treaties withioaplementation does not help at all.

= If the countries have no or little capacity to ggigmalise the treaties, it is important that teay so, so
that assistance could be given by the differehestalders.

= The SADC Committed the Advisory Board on Corruption within the Afiic Unio* and the
Conference of the States Parties to the Conventsirould be supported by the treaty bodies, States
Parties and other stakeholders to effectively etestheir mandates.

3. Reporting on Progress made and sharing best practices
Countries that are doing well in combating corroiptshould write reports, document the best prastaed
share them with other countries and stakeholddrari®y information will facilitate learning. Civisociety
should also be allowed to produce shadow reportsubmission to the treaty bodies. Independentrtefiiom
diverse sources are needed to enrich the informatise.

4. Technical assistance
Assistance should be provided to national govertnéo strengthen their capacity to comply with the
requirements of the treaties. CSOs and developpamnbers should also support the efforts by coesittd
implement the treaties. The same support shouleiktended to the SADC Committee, the Advisory Baamd
Corruption within the African Union and the Confece of the States Parties to the Convention

5. Monitoring the implementation of the treaties
National, regional and international review proessshould be carried out to assess whether national
governments have taken adequate action to impletihemrovisions of the treaties.

1. Introduction

This report has been compiled in response to eiequity members of the public, students, the acaalami
government officials seeking information on theusteof implementation of anti-corruption treatfeand other
legal anti-corruption instruments within the juitttbn of the SADC. The treaties were developedibgision
makers in response to intolerable and unwelcomeldesf corruption in the world. They give guidarae the
nature of corruption problems, how corruption peob$ will be addressed and the principles underlyirey
implementation. In order for the instruments to maknse and achieve the set objectives they musigbed,
ratified and implemented.

1 According to Transparency International (2006) implementation refers to “action by national governments including ratification,

passage of laws implementing .... (treaty) provisions as well as administrative, regulatory and enforcement actions to carry out
(treaty) provisions [Transparency International. 2006. Report on Follow-up Process for UN Convention Against Corruption]
www.transparency-usa.org/documents/UNCACReportFinal6-13-06.pdf Accessed on 24 July 2007

Some of the measures recommended include:- Corruption preventive measures, criminalization and law enforcement, International
cooperation, Asset Recovery, Technical assistance and information exchange, actively participating in implementation
mechanisms etc

Established through Article 11 of the SADC Protocol against Corruption

Established through Article 22 of the AU Convention on preventing and combating Corruption

Established through Chapter VII Article 63 of the UN Convention against Corruption

Also termed accord, convention, covenant, declaration, pact (Garner 2004:1540).
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Transparency International points out that sigrangj-corruption instruments is not enough sincéritlicates
their (countries) intent to become Partféslt must be committed to memory thsignature alone is not
sufficient since it is not legally binding untilghreaty is ratified. Signatures merely declaeg the state agrees
with the principles of the treaty or conventidn

Ratification is the final establishment of consént the parties to a treaty to be bound by it intlgdthe
exchange or deposit of instruments of ratificati@arner 2004:1290). Instruments of ratification #ne
documents formally acknowledging the issuing ofestaonfirmation and acceptance of a treaty, astianged
by the treaty parties or deposited with a desigh8tate or international organisation (Garner 2804).

After the ratification process, the ratifying coypncommits itself to providing the means by whitie treaty's
principles will be implemented. These actions ideluthe enactment of laws, initiating government
programming, and other means to achieve the ailms.ratifying country is also expected to make cioces
reports, updating on the actions that they have ieken to implement the principles of the treatiéBhese
activities take place at the implementation levethe treaty. According to the Institute of Secur8tudies
(2004) the process of implementation will requireeision of existing anti-corruption laws, the ardment of
such laws or the introduction of new ones in ottleraccommodate the provisions of the tredfies.

It is important to note at this juncture that thedy has been tailored to give an update on thenéxb which
SADC member states have progressed towards thimgignd ratifying of the said anti-corruption tieat The
national countries being studied are Angola, Botmwathe Democratic Republic of Congo, Lesotho,
Madagascar, Malawi, Mauritius, Mozambique, Namilauth Africa, Swaziland, United Republic of Tanzan
Zambia and Zimbabvie Seychelles has been roped in as part of thigwesgince it is mentioned as having
signed the SADC Protocol against Corruptfon

The principal purpose of this investigation is gfere to take stock of the progress made by the GAi@mber
states and governments in as far as the signatdreatification of anti-corruption treaties is cenced.

The immediate aim of this research is to make abhkil easy access to this information for our pasteed

others who may need it for research, advocacy@lloying purposes. It should however be pointedimattthis

inquiry does not deal with the implementation ofi-@orruption treaties into national laws, policiasd

practices. Foraging into the implementation of ¢heaties would require extensive review of naicemti-

corruption laws, policies and practices, which vdodemand a lot of time and resources. The treatieer

review are the SADC Protocol against Corruptioe, Atfrican Union Convention on Preventing and Corimgat
Corruption and the United Nations Convention agafberruption. According to the Institute of Setwyri
Studies (2004) the instruments “are of direct retee to the Southern African countries” and thay thoroadly

complement each othé”

2. Selected anti-corruption treaties.

The treaties were enacted as measures calculataddtess some problematical corruption situatidiey
provide answers to the problems of corruption. Taeyan attempt to solve, diminish or prevent qaiion in a
specific ways. Before delving into the status gihsiture and ratification, it is essential to giveaverview of
the treaties concerned. As mentioned in the preligereport zeroes on the SADC Protocol againstuption
(hereinafter referred to as “The SADC-PaC"), the 8dnvention on Preventing and Combating Corruption
(hereinafter referred to as “The AU-CPPC) and the@bnvention against Corruption (hereinafter refdro as
“The UNCAC). Transparency International summaritiee significance of anti-corruption conventionsngsi
the following words;

17 http://www.transparency.org/global priorities/international conventions/conventions explained/steps taken (Accessed on 22 July

2007)

http://www1.umn.edu/humanrts/edumat/presentations/United%20Nations%20Conventions.PPT (Accessed on 22 July 2007)
http://www1.umn.edu/humanrts/edumat/presentations/United%20Nations%20Conventions.PPT (Accessed on 22 July 2007)
http://www.iss.co.za/pubs/Other/CorruptHandbookNov04/Contents.htm (Accessed on 24 July 2007)
http://www.sadc.int/about sadc/index.php (Accessed on 22 July 2007)
http://www.sadc.int/english/documents/legal/protocols/corruption.php (Accessed on 22 July 2007)
http://www.iss.co.za/pubs/Other/CorruptHandbookNov04/Contents.htm (Accessed on 24 July 2007)
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“Anti-corruption conventions and instruments ar@ezsally important in providing a framework for

addressing cross-border issues. They also serestablish valuable common standards for domestic
institutions, policies, processes and practicesiclwlare of assistance for anti-corruption efforts a
national level. The standards and requirementgdoernments established by international agreements
cannot easily be dismissed given their internatibaaking™*

The stakeholders who negotiated and adopted thgesavere concerned about the ‘end products’ nfiption

on every facet of human life. The proponents of 8&DC-PaC were “concerned about the adverse and
destabilizing effects of corruption throughout therld on the culture, economic, social and politica
foundations of society®. The AU member states were also equally conceatedit the “negative effects of
corruption and impunity on the political, economgncial and cultural stability of African statesdaits
devastating effects on the economic and socialldpreent of the African people¥” Equally concerned were
the UN member states who registered alarm aboatséniousness of problems and threats posed hyptiom

to the stability and security of societi&€s"The three bodies concur that corruption is &ssrproblem that
should be eliminated from the face of the earth.tfiis end, efforts were made to set standards, hwhic
implemented wholeheartedly, will help to combat ienace of corruption.

€] Brief on the AU Convention on Preventing and Combating Corruption (AU-CPPC)

The African Union (AU) endorsed the AU-CPPC on 11 of July 2003® The Convention sets out standards
aimed at promoting and strengthening the developigmember states of mechanisms required to pteven
detect, punish and do away with corruption and @ased offences. According to Article 2 of the Cention, it
was made to achieve five objectives namely:-

« Promote and strengthen the development in Africadsh State Party, of mechanisms required
to prevent, detect, punish and eradicate corrugtimhrelated offences in the public and private
sectors.

* Promote, facilitate and regulate cooperation ambegState Parties to ensure the effectiveness
of measures and actions to prevent, detect, pamdreradicate corruption and related offences
in Africa.

« Coordinate and harmonize the policies and leg@siatietween State Parties for the purposes of
prevention, detection, punishment and eradicatf@oouption on the continent.

* Promote socio-economic development by removingaoies to the enjoyment of economic,
social and cultural rights as well as civil andifpcdl rights.

« Establish the necessary conditions to foster tramesy and accountability in the management
of public affairs.

Article 22 of the Convention establishes an AdwsBoard on Corruption within the African Union. TBeard
is made up of 11 members elected by the Executoun(ll. It is responsible for supporting the AU nimn
states to operationalise the AU-CPPC through adeig®vernments, promoting and encouraging adoatiah
application of anti-corruption measures proposethieyConvention, information about among othemscfions
stated in Article 22 (5-7).

The AU-CPPC was signed and ratified by 11 and hii@s respectively, among the 14 SADC member State
Countries that have not signed are Botswana, Matawi Seychelles. Countries that have not ratified a
Angola, Botswana, Democratic Republic of Congo, aa] Mauritius, Seychelles and the Kingdom of
Swaziland.

24 http://www.transparency.org/global priorities/international conventions/conventions explained#how%20help (Accessed on 24 July

2007)

Preamble to the SADC Protocol against Corruption

Preamble to the AU Convention on Preventing and Combating Corruption

Preamble to the UN Convention against Corruption
http://www.africa-union.org/root/au/Documents/Treaties/List/African%20Convention%200n%20Combating%20Corruption.pdf
(Accessed on 26 June 2007)

25
26
27
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Chart 1- Status of signing and ratification of the AU Contien on Preventing and Combating Corruption

(b) Brief on the SADC Protocol against Corruption (SADC-PaC),
The Protocol was adopted by the SADC Heads of StaMalawi in 2001. It was signed by all the member
states. In terms of Article 2 of the Protocol, pfugpose is to:
» to promote and strengthen the development, by ehtite State Parties, of mechanisms needed
to prevent, detect, punish and eradicate corruptidhe public and private sector,
 to promote, facilitate and regulate cooperation mgndhe State Parties to ensure the
effectiveness of measures and actions to prevetegct] punish and eradicate corruption in the
public and private sectors.
» to foster the development and harmonization ofcmedi and domestic legislation of the State
Parties relating to the prevention, detection, glumient and eradication of corruption in the
public and private sectors.

The Protocol provides for the establishment of an@ittee to oversee the implementation of the Pritby
member states. Article 11 of the Protocol stataet th
1. A Committee consisting of State Parties is Inerestablished to oversee the implementation &f thi
Protocol.
2. Each State Party shall report to the Committitkinvone year of becoming a Party, on the progress
made in the implementation of this Protocol. Thitezaeach State Party shall report to the Committe
every two years.
3. The Committee shall, inter-alia, be respondibtehe following:
a) gathering and disseminating information amofgate Parties;
b) organising training programmes as and when gpiate;
¢) evaluating programmes to be put in place anbgramme of co-operation for the implementation of
this Protocol; and
d) providing any other related assistance to St#arties as and when appropriate;
e) reporting to Council on a regular basis on tlegpess made by each State Party in complying with
the provisions of this Protocol.

)

14-/
124
104
8- O Signing
61 | Ratification
4
2]
0-

SADC-PaC

Chart 2- Status of signing and ratification of the SADC Protocol against Corruption
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All the 14 SADC States Parties signed the SADC-BatCAngola, the Democratic Republic of Congo, Laspt
Mozambique, Seychelles and Swaziland are yet ify the instrument.

(© Brief on the UN Convention against Corruption (UNCAC)
The Conventiol was adopted by the General Assembly on the 318ctdber 2003. It was open for signature
from the 9" to the 11 of December 2003 in Meridah Mexico and thereadtenited Nations Headquarters in
New York until 9 December 2005.It highlights the need to prevent corruption aadestablish criminal and
other offences to cover a wide range of acts ofuption. In terms of Article 1 of the Conventiohgtpurpose
is:
« To promote and strengthen measures to prevent@anbat corruption more efficiently and
effectively;
« To promote, facilitate and support internationaderation and technical assistance in the
prevention of and fight against corruption, inchglin asset recovery;
« To promote integrity, accountability and proper mgement of public affairs and public

property.

Chapter VII of the UNCAC sets out mechanisms foplementation. A “Conference of the States Partethé
Convention” is charged with the responsibility tonprove the capacity of and cooperation betweeneSta
Parties to achieve the objectives set forth in @ivention and to promote and review its impleragon” *
Article 65 requires that:
1. Each State Party shall take the necessary nessasacluding legislative and administrative measur
in accordance with fundamental principles of itandgtic law, to ensure the implementation of its
obligations under this Convention.
2. Each State Party may adopt more strict or sawegsures than those provided for by this Conventio
for preventing and combating corruption.

127

O Signing

B Ratification

O N B~ O
R N TR S

UNCAC

Chart 3 Status of signing and ratification of the UN Convention against Corruption

Two countrie?’ in the SADC region have not signed the Conventitine countries ratified the convention with
the exception of Botswana, Malawi, Mozambique, Slaad and Zambi4.

3. Statusof Ratification by SADC member states

The table below was compiled based on the statsggafng and ratification obtained from the Africimion
and United Nations websites and other publications.

No| Country | SADC Protocol again: | AU Convention or | UN Convention again: |

o http://www.unodc.org/unodc/en/crime _convention corruption.html (Accessed on 23 July 2007)

8 Article 67 of the UNCAC

% Article 63 (1) of the UNCAC

s These are Botswana and the Democratic Republic of Congo.

3 United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/crime_signatures_corruption.html (Accessed on
26 June 2007)
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Corruption Preventing and Combating Corruption™
Corruption®
No Country Signature | Ratification/A Signature | Ratification/A¢ Signature | Ratification
ccession cession Accession
1 | Angola 14.08.2001| No 22.01.2007 | No 10.12.2003 | 29.08.2006
2 Botswana 14.08.2001 14.08.2001 | No No No No
3 | DRC 14.08.2001 | No 05.12.2003 | No No 13.07.2006
4 | Lesotho 14.08.2001| 29.07.2003 27.02.2004 2600d.2 16.09.2005| 16.09.2004
5 | Madagascar | *? ?° 28.02.2004 | 06.10.200% 10.12.2003| 22.09.2004
6 | Malawi 14.08.2001 | 27.09.2002 | No No 21.09.2004 | No
7 | Mauritius 14.08.2001| 04.01.2002 06.07.20pMo 09.12.2003 | 15.12.2004
8 | Mozambique | 14.08.2001 No 15.12.2003 | 02.08.2006 25.05.2004No
9 | Namibia 14.08.2001| *ratified but | 09.12.2003 | 05.08.2004 09.12.20083 03.08.20D4
date not yet
verified

10 | Seychelles 14.08.2001 No No No 27.02.2004 | 16.03.2006
11 | South Africa | 14.08.2001] 15.05.2003 16.03.20041.11.2005 09.12.2003] 22.11.2004
12 | Swaziland 14.08.2001 No 07.12.2004 | No 15.09.2005 | No
13 | Tanzania 14.08.2001  20.08.2003 05.11.2003 2003 09.12.2003| 25.05.2004%
14 | Zambia 14.08.2001| 08.07.2003 03.08.2005 30003.2 11.12.2003 | No
15 | Zimbabwe 14.08.2001] 08.10.2004 18.11.270J03 17008 20.02.2004| 08.03.2007
Table 1 of the Status of signing and ratificatiéthe AU-CPPC, SADC-PaC and the UNCAC.
Key
X - Not signed / ratified.

*

- Status not known

UNCAC

SADC-PaC

AU-CPC

O Signing
B Ratification

Chart 4- Status of signing and ratification of the AU-CPPC, SADC-PaC and the UNCAC.

4. Recommendations

35

36

37
38
39

African Union, http://www.africa-
union.org/root/au/Documents/Treaties/List/African%20Convention%200n%20Combating%20Corruption.pdf (Accessed on 26 June

2007)

United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/crime_signatures corruption.html (Accessed on 26 June

2007)

Status not known
Status not known

Deposited instruments of ratification on 09/02/2005
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The following recommendations are made to the SADEIber states, Civil Society Organisations (CS@d) a
development partners.

a. Signing and Ratification of anti-corruption instruments.

SADC member states are urged to sign and ratifythhee anti-corruption treaties. The following is
specifically recommended under the three instrusment

Southern African Development Community (SADC) Protocol against Corruption
Angola, the Democratic Republic of Congo, MozambigBeychelles and Swaziland are urged
to ratify the Protocol.

African Union (AU) Convention on Preventing and Combating Corruption

Botswana, Malawi, Seychelles are recommended ta $igg Convention whilst Angola,
Botswana, the Democratic Republic of Congo, Malavauritius, Seychelles and Swaziland
should ratify.

United Nations (UN) Convention against Corruption

Botswana and the Democratic Republic of Congo hastesigned the Convention and are
therefore called upon to do so whilst Botswana,aal Mozambique, Swaziland and Zambia
should ratify.

b. Implementation® of the anti-corruption treaties
= The countries that have ratified the instruments ecommended to take the necessary
measures, including legislative and administrative measue®nsure the implementation of
their obligations under the treaties. Signing aatifying treaties without implementation does
not help at all.
= |f the countries have no or little capacity to g@malise the treaties, it is important that they
say so, so that assistance could be given by tfezatit stakeholders.
* The SADC Committe®, the Advisory Board on Corruption within the Afaic Uniorf® and the
Conference of the States Parties to the Conveéfitatrould be supported by the treaty bodies,
States Parties and other stakeholders to effegtesadcute their mandates.
c. Reporting on Progress made and sharing best practices
Countries that are doing well in combating corroptshould write reports, document the best prastice
and share them with other countries and stakehsal&raring information will facilitate learning. \@i
society should also be allowed to produce shadguorte for submission to the treaty bodies.
Independent reports from diverse sources are ndedsttich the information base.
d. Technical assistance
Assistance should be provided to national governsenstrengthen their capacity to comply with the
requirements of the treaties. CSOs and developpeeiriers should also support the efforts by coestri
to implement the treaties. The same support shoelldxtended to the SADC Committee, the Advisory
Board on Corruption within the African Union andettConference of the States Parties to the
Convention
4 According to Transparency International (2006) implementation refers to “action by national governments including ratification,
passage of laws implementing .... (treaty) provisions as well as administrative, regulatory and enforcement actions to carry out
(treaty) provisions [Transparency International. 2006. Report on Follow-up Process for UN Convention Against Corruption]
www.transparency-usa.org/documents/UNCACReportFinal6-13-06.pdf Accessed on 24 July 2007
4 Some of the measures recommended include:- Corruption preventive measures, criminalization and law enforcement, International
cooperation, Asset Recovery, Technical assistance and information exchange, actively participating in implementation
mechanisms etc
42 Established through Article 11 of the SADC Protocol against Corruption
4 Established through Article 22 of the AU Convention on preventing and combating Corruption
4 Established through Chapter VII Article 63 of the UN Convention against Corruption
© Anti-Corruption Trust of Southern Africa (ACT-Southern Africa)- July 2007
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e. Recommendations to African Union (AU), the Southern African Development Committee and
United Nations (UN).

= Monitoring and Support to member states.
Institutional arrangements established to overBedrplementation of the treaties should be suppotd
ensure that they support State Parties in operdisimg the instruments. For instance, under th®GA
Protocol against Corruption, Article 11 establishe€ommittee responsible overseeing implementaifon
the Protocol. Article 22 of the AU Convention sefsan Advisory Board on Corruption. Chapter VIl ishe
63 of the UNCAC provides for a Conference. It iggpal for the SADC, AU and UN to support the said
structures so that they carry out their functioffisctively.

= Need to research on why some states and governments are not signing and ratifying the
treaties.
There is need to understand why some states aretrgoents are not signing, ratifying and implememtin
anti-corruption instruments. The information is wngant for planning purposes as well as for workudg
strategies for engaging states to formally comhahiselves.
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